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MANAGEMENT AGREEMENT

This Management Agreement (“Agreement”) is made and entered into this 12th day of
February, 2007, by and between El Paso County (“County”), a political subdivision of the State of
Texas, and Maria Rosario Canales d/b/a Kiss Concessions, (“Concessionaire”), who agree as
follows:

ARTICLE I
PURPOSE OF THE AGREEMENT

1.1 Purpose of Agreement. The Agreement sets forth the terms and conditions upon
which County retains Concessionaire to manage and operate Food Service and Boat
Rentals for the general public at Premises.

1.2 Independent Contractor. Concessionaire shall be an independent contractor and shall
retain control over its employees and agents.

1.3 Regulations and Access. County will establish reasonable requirements for use and
occupancy of the Premises and shall give Concessionaire written notice thereof.
County’s authorized representatives shall have access to the Premises at all times.

ARTICLE II
DEFINITIONS

2.1 Accounting Period. A calendar month, twelve (12) of which constitute an accounting
year.

2.2 Boat Rentals. The rental and operation of paddleboats, canoes, and kayaks on or
from the Premises.

2.3 Food Service. The preparation, service and sale of food, beverages, goods,
merchandise and other items on or from the Premises.

2.4 Gross Sales. All sales of food, beverages, goods, merchandise and services in the
Food Service and Boat Rental operation, to include catered events and all boat rental
fees, plus sales and use taxes.

2.5 Net Sales. Gross Sales excluding sales and use taxes.

2.6 Premises. Ascarate Park located at 6900 Delta Drive, El Paso, Texas 79905.
Premises does not include the golf course or restaurant at Ascarate Park.
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ARTICLE III
TERM AND EXCLUSIVITY

3.1 Term of Agreement. The initial term of the Agreement is five (5) years, commencing
on February 12, 2007, and continuing until February 11, 2012. County shall have the
option to extend the initial term an additional five (5) year period by giving the
Concessionaire sixty (60) days written notice.

3.2 Food Service & Boat Rental Exclusive. County grants Concessionaire the exclusive
right to operate Food Service and Boat Rental on or from the Premises. This
exclusive right, however, does not apply to providing food service during concerts or
other special events or events sponsored by governmental or non-profit organizations
as so designated by the County. The County reserves the right to provide or contract
separately for food service during these designated events.

ARTICLE IV
RETAIL SALES PROGRAM

4.1 Location & Time. Concessionaire shall provide Food Service and Boat Rentals at
the Premises Tuesday through Sunday throughout the year. During the months of
April through September, Concessionaire guarantees a minimum of 40 service hours
per week. Concessionaire will be given until May 1, 2007 to obtain permits,
insurance, and anything else needed to be able to fully perform under this
Agreement. Concessionaire will be expected to fully perform under this contract
beginning May 1, 2007.

4.2 Food Services. Food Service at a minimum shall include the sale of food, candy, soft
drinks, sport drinks, and water. During the months of April through September,
Concessionaire will provide food service from both the concession stand and mobile
units. During the months of October through March, Concessionaire will provide
food service from the mobile units. Concessionaire shall provide its own vehicle for
use throughout the park. Concessionaire shall not serve beer, wine, or any other
alcoholic beverage. In addition, Concessionaire shall not serve any food or beverage
in a glass container.

4.3 Boat Rentals. Concessionaire shall offer for rental to the general public the
following: paddleboats, canoes, and kayaks. County shall provide Concessionaire
with the paddleboats, canoes, and kayaks. Concessionaire shall purchase and
maintain a small motorized craft suitable for use in emergency situations. Vendor
must also provide an appropriate number of life jackets for adults and children for
use during boat rentals.

4.4 Novelty Items. Concessionaire may also provide, rent, or sell novelty items such as
kites, balloons, Frisbees, fishing tackle, and bait.
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4.5 Retail Segment Prices. Prices charged for Food Service and Boat Rentals shall be
reasonable as determined by Concessionaire and competitive with prices charged in
comparable establishments in the geographic area of the Premises for products of like
quality. All prices shall be presented to the Commissioner’s Court for the County of
El Paso annually for its approval.

4.6 Catering. Concessionaire may enter into catering agreements for events occurring on
Premises. Prices for catering such events shall be established by mutual agreement
of Concessionaire and the organization group, or person sponsoring the event.

4.7 Reports. Concessionaire shall prepare a statement of sales and commissions for each
Accounting Period and shall submit such statement with commission payments due
to County for such Accounting Period. Statement of sales and commissions shall be
detailed, and shall be prepared using standard accounting practices, listing each
commission category separately, number of customers served in each category and
total sales in each category. Concessionaire shall supply with each statement a copy
of register tapes, weekly reports and catering invoices. Concessionaire shall submit
an annual statement to County within sixty (60) days of close of the Accounting
Year. All reports shall contain a separate original statement, signed by the person
responsible for the report attesting to the report’s accuracy.

4.8 Electronic Reporting. Concessionaire agrees to use the County’s RecWare software
or any other software so designated by the County to electronically report sales and
receipt funds to the County. Concessionaire acknowledges that submission of
required reports in electronic format is for the convenience of both parties only, and
does not relieve the Concessionaire from the responsibility of accurate record
keeping. Furthermore, by accepting the required reports in electronic format, County
does not waive any Right of Inspection and Audit, as set forth below. County may at
any time, with or without notice, require additional supporting documentation. A
separate original statement, signed by the person responsible for the report attesting
to the electronic report’s accuracy shall accompany the Commission Payment.
Copies of the report will be forwarded to County’s designated representative(s).

4.9 Record Keeping. Concessionaire shall retain copies of all financial records
pertaining to Concessionaire Food Service and Boat Rentals at Premises for a
minimum of two (2) years.

4.10 Right of Inspection and Audit. Concessionaire agrees that all financial records
pertaining to Concessionaire Food Service and Boat Rentals shall be available for
inspection and audit without notice by County.
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ARTICLE V
EMPLOYEES

5.1 Concessionaire Management Employees. Concessionaire shall provide qualified
management employees to operate the Food Service and Boat Rental and supervise
all employees. Concessionaire shall have a manager on site during business hours.

5.2 Concessionaire Non-management Employees. All non-management Food Service
and Boat Rental employees shall be Concessionaire Employees. Concessionaire
shall consider County’s employee policies and practices when establishing policies
and practices for Concessionaire employees. Concessionaire shall provide adequate
staff to maintain full operation during business hours. Concessionaire employees
should be dressed appropriately preferably with identification to note the
organization they represent.

5.3 Personnel Obligations. The parties hereto shall be solely responsible for employees
on their respective payrolls, including responsibility for recruitment, employment,
promotion, transfer, layoff and termination. Each party shall prepare and process the
payroll for its employees and shall withhold and pay all applicable federal and state
employment taxes and payroll insurance relating to its employees including any
income, social security and unemployment taxes and workers’ compensation costs
and charges.

5.4 Agreement Not to Hire. County shall not, without Concessionaire’s written consent,
hire, make any agreement with, or permit the employment of, in any operation
providing food service or boat rentals, any person who has been a Concessionaire
management employee at Premises within the earlier of one (1) year after said
employee terminates employment with Concessionaire or within one (1) year after
termination of the Agreement. This provision shall survive termination of the
Agreement.

5.5 Equal Opportunity and Affirmative Action Employer. Neither party shall
discriminate because of race, color, religion, sex, age, national origin, disability, or
status as a Vietnam veteran, as defined and prohibited by applicable law, in the
recruitment, selection, training, utilization, promotion, termination, or other
employment related activities concerning Food Service or Boat Rental employees.
Concessionaire affirms that it is an equal opportunity and affirmative action
employer and shall comply with all applicable federal, state and local laws and
regulations including, but not limited to: Executive Order 11246 as amended by
11375 and 12086; 12138; 11625; 11758; 12073; the Rehabilitation Act of 1973, as
amended; the Vietnam Era Veterans Readjustment Assistance Act of 1975; Civil
Rights Act of 1964; Equal Pay Act of 1963; Age Discrimination in Employment Act
of 1963; Age Discrimination in Employment Act of 1967; Immigration Reform and
Control Act of 1986; Public Law 95-507; and any additions or amendments thereto.
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ARTICLE VI
INVENTORIES, FACILITIES, EQUIPMENT AND MAINTENANCE

6.1 Concession Stand Equipment. County shall, at County’s expense, provide
Concessionaire with the necessary equipment for the concession stand.
Concessionaire and County will inventory the equipment before Concessionaire takes
possession of the equipment. Concessionaire will take reasonable and proper care of
any equipment provided by County. Upon termination of the Agreement,
Concessionaire shall surrender the equipment to County.

6.2 Concession Stand. County shall, at County’s expense, provide a suitable concession
stand for use by Concessionaire. Concessionaire shall take reasonable and proper
care of the concession stand and return it to County at termination of the Agreement.

6.3 Sanitation. Concessionaire shall be responsible for usual and customary cleaning and
sanitation of the Premises.

A. Concessionaire shall be responsible for housekeeping and sanitation in food
preparation, storage and serving areas. Concessionaire shall provide daily
janitorial service for the Food Service and Boat Rental areas, to include the
restrooms. Concessionaire shall provide necessary pest control, and transport
refuse to designated refuse collection areas.

B. County shall provide and maintain adequate fire extinguishing equipment for the
Premises.

6.4 Maintenance. County shall provide the equipment and boats listed in sections 4.3
and 6.1 in good condition for Concessionaire’s use during the term of the Agreement.
Concessionaire shall maintain all the equipment and boats in good condition and
repair at their own expense and shall surrender all equipment in good condition upon
termination of the Agreement, normal wear and tear excepted. Concessionaire will
be responsible for the cleaning of grease traps, vents, and vent filters. All property
owned by the County shall remain the property of County.

6.5 Utilities. County shall be responsible for the cost of water utilities at Premises.
Concessionaire shall be responsible for the cost of electric and gas utilities consumed
in the operation of its business at Premises.

6.6 Condition of Premises and Equipment. The Premises and equipment provided by
each party for use in the Food Service and Boat Rental operation shall be in good
condition and maintained by Concessionaire to ensure compliance with applicable
laws concerning building conditions, sanitation, safety and health. County agrees
that any modifications or alterations to the workplace or the Premises (whether
structural or non-structural) necessary to comply with the Americans with
Disabilities Act or any other similar law shall be the responsibility of County and
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shall be at the County’s expense. Concessionaire shall take reasonable and proper
care of the Premises and equipment under its custody and control and shall notify
County of any known deficiencies.

ARTICLE VII
FINANCIAL ARRANGEMENTS

7.1 Commissions. Concessionaire shall pay County a commission of 20.0% of Net Sales
on all sales including catering sales, concession stand food sales, boat rentals,
merchandise sales, novelty sales or rentals, and traveling concession sales.

7.2 Commission Payments. Commission payments are to be made, without demand,
within thirty (30) days after close of each Accounting Period. Commission payments
are to be made to the Treasury Division, El Paso County Auditor, fourth floor, El
Paso County Courthouse unless notified otherwise in writing.

7.3 Financial Offsets. A penalty of one percent, (1%) per month shall be assessed by the
County against Concessionaire for Commission Payments in arrears.

7.4 Investment. Concessionaire shall invest $20,000.00 into the premises as follows: an
initial investment of $2,000.00 or the cost of a small motor boat for water rescue
events; an additional $2,000.00 in year two; an additional $5,000.00 each in years
three and four; and an additional $6,000.00 in year five.

ARTICLE VIII
GENERAL TERMS AND CONDITIONS

8.1 Taxes. Concessionaire shall bill and collect sales and use taxes, if applicable, on all
meals and services rendered on or from the Premises. If the parties disagree as to
taxability of any meals or services, Concessionaire shall promptly obtain a ruling
from the appropriate governmental authority. Concessionaire shall indemnify
County against any liability or assessment, including related interest and penalties,
arising from a tax assessment and shall pay reasonable collection expenses,
attorney’s fees and costs incurred in connection with the enforcement of such
indemnity. This provision shall survive termination of the Agreement.

8.2 Compliance with Law. Concessionaire shall comply with all applicable laws,
ordinances, rules and regulations relating to Food Service sanitation, safety and
health, and shall maintain all necessary licenses and permits, excluding any necessary
liquor licenses and permits which shall be County’s responsibility to obtain and
maintain. County shall cooperate with Concessionaire to accomplish the foregoing.

8.3 Workers' Compensation Insurance. Each party shall maintain workers' compensation
as required by state law covering all of its employees employed in connection with
the Food Service and Boat Rental operation.
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8.4 Comprehensive or Commercial Insurance. Concessionaire shall, as a Charge to the
Food Service and Boat Rental operation, maintain during the term of the Agreement,
Comprehensive or Commercial General Bodily Injury and Property Damage Liability
Insurance in the Combined Single Limit of not less than One Million Dollars
($1,000,000) for each occurrence, including, but not limited to, Personal Injury
Liability, Broad Form Property Damage Liability, Blanket Contractual Liability and
Products Liability, covering only the activities of Concessionaire under the
Agreement and shall provide County with a certificate evidencing such policies. The
insurance policies shall contain covenants by the issuing company that the policies
shall not be canceled without thirty (30) days prior written notice. County shall be
named as an additional insured under Concessionaire's policies of insurance.

8.5 Liability for Non-Concessionaire Approved Vendors. County understands that
Concessionaire has entered into agreements with many vendors and suppliers of
products which give Concessionaire the right to inspect such vendors' and suppliers'
plants and/or storage facilities and require such vendors and suppliers to adhere to
standards to ensure the quality of the products purchased by Concessionaire for or on
behalf of County. County may, however, direct Concessionaire to purchase products
from non-Concessionaire approved vendors. In such instances, for the mutual
protection of County and Concessionaire, County will require each such vendor to
obtain from a reputable insurance company acceptable to County and Concessionaire
liability insurance (including products liability coverage) and contractual liability
insurance in the amount of not less than One Million Dollars ($1,000,000) for each
occurrence naming County and Concessionaire as additional insureds. Said insurance
shall not exclude the negligence of County or Concessionaire from coverage. A
certificate evidencing such insurance shall be provided to County and Concessionaire
upon the request of either party. County shall also require each such vendor to sign
an indemnity certificate (acceptable to County and Concessionaire) in which such
vendor shall agree to defend, indemnify, and hold harmless County and
Concessionaire from and against all claims, liabilities, losses and expenses, including
reasonable costs, collection expenses, and attorney's fees which may arise as a result
of using such vendor's products, except when such liability arises solely as a result of
the negligence of Concessionaire and/or County. County shall not require
Concessionaire to use products from non-Concessionaire approved vendors until
such insurance certificates and indemnity certificates have been provided.

8.6 Indemnity. Concessionaire shall defend, indemnify and hold harmless County
from and against all claims, liability, loss and expense, including reasonable
collection expenses, and attorneys' fees, which may arise because of the acts or
omissions of the Concessionaire, its agents or employees. This clause shall
survive termination of the Agreement.

8.7 Assignment. The Agreement may not be assigned by either party without the written
consent of the other.
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8.8 Notice. Any notice of communication required or permitted to be given hereunder
shall be in writing and served personally, delivered by courier or sent by United
States certified mail, postage prepaid with return receipt requested, addressed to the
other party as follows:

To County: El Paso County Courthouse
Attention: County Judge
500 E. San Antonio, Room 301
El Paso, TX 79901

To Concessionaire: Kiss Concessions
Attention: Maria Rosario Canales, Owner
145 Anita Circle
El Paso, TX 79905

And/or to such other persons or places as either of the parties may hereafter designate
in writing. All such notices shall be effective when received.

8.9 Catastrophe. Neither Concessionaire nor County shall be liable for the failure to
perform its respective obligations hereunder when such failure is caused by fire,
explosion, water, act of God, civil disorder or disturbances, strikes, vandalism, war,
riot, sabotage, weather and energy-related closings, governmental rules or
regulations, or like causes beyond the reasonable control of such party, or for real or
personal property destroyed or damaged due to such causes.

8.10 Termination for Cause. If either party breaches a material provision hereof
(“Cause”), the non-breaching party shall give the other party notice of such cause. If
the cause is remedied within ten (10) days in the case of failure to make payment
when due or thirty (30) days in the case of any other cause, the notice shall be null
and void. If such cause is not remedied within the specified period, the party giving
notice shall have the right to terminate the Agreement upon expiration of such
remedy period. The rights of termination referred to in the Agreement are not
intended to be exclusive and are in addition to any other rights available to either
party at law or in equity.

8.11 Termination for Lack of Funding. The County may terminate this agreement at the
end of any fiscal year during the term of this agreement if sufficient funds intended to
satisfy the payment obligations of this agreement are not included in the adopted
budget of El Paso County for the upcoming fiscal year.

8.12 Termination without Cause. Either party may terminate the Agreement at any time
by giving at least sixty (60) days prior written notice.
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8.13 Construction and Effect. A waiver of any failure to perform under the Agreement
shall neither be construed as nor constitute a waiver of any subsequent failure. The
article and section headings used herein are used solely for convenience and shall not
be deemed to limit the subject of the articles and sections or be considered in their
interpretation.

8.14 Severability. If any term or provision of the Agreement or the application thereof to
any person or circumstance shall, to any extent or for any reason be invalid or
unenforceable, the remainder of the Agreement and the application of such term or
provision to any person or circumstance other than those as to which it is held invalid
or unenforceable shall not be affected thereby, and each remaining term and
provision of the Agreement shall be valid and enforceable to the fullest extent
permitted by law.

8.15 Law and Venue. The substantive and procedural laws of the State of Texas, without
regard to any otherwise applicable choice or conflict of laws provision, shall govern
this agreement, and venue shall lie in El Paso County, Texas for any claims made
under this agreement.

8.16 Amendments to Agreement. All provisions of the Agreement hereto shall remain in
effect throughout the term thereof unless the parties agree, in a written document
signed by both parties, to amend, add or delete any provision. The Agreement
contains all agreements of the parties with respect to matters covered herein,
superseding any prior agreements and may not be changed other than by an
agreement in writing signed by the parties hereto.

IN WITNESS WHEREOF, the parties hereto have entered into the Agreement as of
the date first signed or the first day of the Term, whichever is sooner.

ATTEST: EL PASO COUNTY

______________________ By: ____________________________________
County Clerk Anthony Cobos

County Judge

APPROVED AS TO FORM: MARIA ROSARIO CANALES
D/B/A KISS CONCESSIONS

______________________ By: ____________________________________
Assistant County Attorney Maria Rosario Canales

Owner


